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Henderson v. Thompson:

A Groundbreaking Decision

By Kory Queen

(14 hether explicit or implicit, pur-
poseful or unconscious, racial
bias has no place in a system of justice.”

If someone had
shown me this quote
without context a
few months ago, |
would have nod-
ded in wholehearted
agreement. At the
same time, I would
have felt a tinge of
regret that however
true it should be, the
reality of the justice
system is not nearly
so equitable. Most of our cases are in the
famously progressive King County, yet ra-
cial stereotypes are very often used against
our diverse clients. Racism should have no
place in the justice system, but it undoubt-
edly does.

Fortunately, I wasn’t shown the quote
without context. I read it in Henderson v.
Thompson, which came down from the Su-
preme Court of Washington on October 20,
2022. It is no exaggeration to say that when
I'read the Court’s decision that day, I sprang
out of my chair and broke into an all-out
celebration right there in my office—an of-
fice lined with images of Malcolm X, Mi-
chelle Obama, Colin Kaepernick, Nipsey
Hussle, Martin Luther King, Jr., and with
the well-known quote, “Injustice anywhere
is a threat to justice everywhere,” written
on the wall beside our front door. Anti-rac-
ism is the air we breathe.

We don’t typically break out the shot
glasses after reading case law, but then it’s
not every day that a case fundamentally
shifts the justice system in such a positive
direction. Never has implicit racial bias
been grounds for overturning a civil jury
verdict. It has always been understood that
the defense could get away with using our
clients’ race against them, and we would
just have to deal with it the best we could.
Just a couple of months ago we had a de-
fense attorney argue at trial that our forty-
year-old Black client, who was perfectly
healthy before the tractor-trailer collision,
improved after his spinal fusion because of
the placebo effect. (Not-so-subtle subtext:
“Members of the jury, what you’re look-
ing at is a malingering Black man who got
an unnecessary surgery to cash out at trial.
Because let’s face it, he probably doesn’t
have much, now does he?”’) Never mind
that our client was a successful business
owner and had MRI imaging that showed
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a bulging disc pressing on his spinal cord.
That wasn’t the point, and the defense
knew it. The point was that jurors are of-
ten skeptical about whether Black men re-
ally are injured
and aren’t just
trying to cash
out. Since the [$
racism wasn’t f
overt, the de-
fense got away
with it.

In  Hender-
son, the de-
fense attorneys
played on the
“angry  Black
woman”  and
Reagan’s  lam-
entably resilient
“welfare queen” tropes by making out
Janelle Henderson, the Black female plain-
tiff, to be “combative” and claiming she
only sought treatment to increase the value
of her legal claim. (Again with the not-so-
subtle subtext: “Could this angry Black
woman really have been hurt by my frail
and helpless white female client? Of course
not. She’s just gaming the system like all
the other welfare queens!”) It made no dif-
ference that the tropes are fictional and rely
solely on racism. The defense thought the
jury might just buy it, and that’s precisely
what happened: the jury returned a verdict
that was surprisingly low considering how
badly Ms. Henderson was hurt.

For Vonda Sargent and Carol Farr, the
attorneys who carried the case to victo-
ry, the battle to make Henderson a reality
was taxing, to say the least. I had a chance
to talk the case over with them, and they
knew long before the case ever reached our
Supreme Court that racism would play an
inappropriately central role in the outcome.

“I believe it was actually a scheme,”
said Farr, “because our client, who was
clearly damaged, was hit while she was ata
standstill at 40 miles an hour, yet they nev-
er offered one dollar. I think their whole
approach was that they could defeat this
because of the client.” Sargent described
how at trial the defense presented their cli-
ent as “a small-framed white woman who
shook and trembled—but only in front of
the jury.” They made out the defendant to
be the victim, characterizing her as “clear-
ly being honest and wanting to know the
truth.” Conversely, according to the de-
fense, Ms. Henderson was “obviously an-
gry and combative and uninterested in the
truth.” The defense also implied (without
one shred of evidence) that Ms. Hender-
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son’s chiropractor was only testifying on
her behalf because of a sexual relationship,
and they even went so far as to claim that
the plaintiff and all her Black witnesses
were “inherently untruthful.” Let that sink
in. Inherently.

Sadly, it didn’t stop there. Sargent her-
self was often the target. The defense at-
torney told the jury that her (affectedly)
trembling white client was intimidated by
Sargent, “and rightly so.” And when one
defense witness indicated Sargent and
asked the court, “What do I do when she
attacks me?”, the court did not correct the
false characterization of Sargent as an ag-
gressor but instead simply answered the
question as though it had been a valid one.
Further, this exchange came only after the
court sua sponte called that witness to the
stand to help the defense bring sufficient
evidence to overturn spoliation sanctions—
sanctions that had been very appropriately
entered against the defense before trial. At
the beginning of trial, the court granted a
motion to reconsider the sanctions despite
the defense presenting zero additional evi-
dence, then called this witness to the stand
and coached him on how to respond to Sar-
gent’s cross-examination.

Indeed, the defense got away with nu-
merous violations. They were allowed to
destroy mountains of evidence and defy
discovery orders without so much as a slap
on the wrist; they were allowed to badger
Ms. Henderson, over plaintiff counsel’s
objections, about the minutia from de-
cades-old doctor’s visits only to paint Ms.
Henderson as combative for not remem-
bering said minutia; and they were, as al-
ready discussed, allowed to wield racism
against Ms. Henderson, her witnesses, and
her attorney. The trial court held that “the
court cannot require attorneys to refrain
from using language that is tied to the ev-
idence in the case, even if in some context
the language has racial overtones.” The
deck was stacked against Ms. Henderson
and her team from day one.

It took strength and courage for Sargent
and Farr to take Henderson to the Supreme
Court of Washington. “For me personally,
it took a serious toll,” said Sargent. “And
then to have my colleagues telling me,
“You can’t do this, you can’t do it like that,
it’s never been done, you can’t make this
argument,’” she paused and seemed to sa-
vor her next words: “But I did it.” Yes, she
did. She stood before the Supreme Court
of Washington and petitioned with great
eloquence to put a stop to the racism so
ubiquitously present in the justice system.

(Continued on page 5)

PROGRAM
New members of the EAGLE program and those who
increase their contributions are recognized here each
month in appreciation of their commitment to WSAJ.
We welcome the following firm and individual contributors.
UPGRADES EAGLE ASSOCIATES
EAGLE GOLD ($1.320 - $2.999)
BENEFACTORS Katie Marie Hendricks
(825,000-$34.999) Mona Moghimian
Connelly Law Offices
Lincoln C. Beauregard ~ NEW EAGLES
John Francis Connelly gAGLE ASSOCIATES
Hollie Connelly T ($3.300 - $3.959)
John R. Connelly, Jr. (LJAJ
Samuel Daheim Lucia Ramirez Levias
Meaghan Dlrllscoll Nolan Lim
Evan Fuller
Micah R. LeBank  EAGLE ASSOCIATES
C]I\l/fistiarﬁ I\/éc%onald 1,320 - $2.999
arta L. O’Brien B
Jackson Pahlke Ver? P. 11:: omina
Nathan P. Roberts ay rree
Amanda M. Searle _ Cosmin Popa
Matthew Wurdeman  Libby McKenna Welsh
FIRM EAGLE PATRONS NEW ADVOCATES
(36.000 - $7.199) (3660 - $1.319)
Davidson, Kilpatric Kyle Berti
& Krislock PLLC Raquel L. Glassner
Dan W. Kilpatric Richard Jacobs
Dylan Kilpatric Alyssa R. Nevala
Mariah Ogden
EAGLE SPONSOR Marlene Otero
3.300 - $3.959 Jeremy Smith
Kim-Khanh T. Van Kayla Toal

CONTENTS

SpeciaL Focus: Diversity, Eauity,
AND IncLusiOn

Henderson v. Thompson.................... FRONT
Gender Bias in Our Profession ............c.......... 7
Diversity Is Crucial to the Practice of Law... 12
Managing Stress and Burnout in

Our Law Practices........cccocoveveeveveveererennne 17

PRESIDENT'S CoLuMN
We Can All Do BEtter ......c.ooeeeeeeeeeeeennn. 2

Epitor’s NoTES

Narrowing the Gap in Access to Justice ......... 2
CEO’s CoRNER

A 2022 Recap from Your CEO ......ccocuvrvennnee 3
WSAJ

Nominate Your Peers for an Award! ............... 4

Book ReviEw
Her HONOF ..o 8

VERDICTS AND SETTLEMENTS

When Jails Try to Play the Blame Game......... 9
A Happy Ending to a Perfect Storm ............ 15
MebicaL NEGLIGENCE

Metal-on-Metal Hips
Continue to Poison Patients .................c....... 20

DIAMOND

N

MORANCO

LEGAL MALPRACTICE INSURANCE
HEALTH INSURANCE

DOUBLE
PLATINUM

TONY ROBINSON =

RINGLER )

Everybody Wins

JULIE ROBINSDN

OSJECTIVE SETTLEMENT ADVISORS

Stritmatter

KESSLER KOEHLER MOORE

SCHROETER
GOLOMARK
BEMDER LUVERA
LAw FIRM PALACELA

@ Physician Life Care Planning

PLATINUM

PFAU COCHRAN
VERTETIS AMALA

ATTORMNEYS

C'DNN ELLY
=—LAW OFFICES——

x_f';:
/A‘; S COLDSTREAM
?"-"EE"H A W

TH MAMAL

AT L

AAL
ln ¥y

BERGMAN
DRAPER
OSLUND

Prefen'ed f.apltal Funu:llng
upo o

i ALFRRTTS TO AL




December 2022

TRIAL NEWS
December 2022 - VOLUME 58, Number 4

Editor-in-Chief
Amanda E. Peters

Book Review Editor
Jeanne B. Clark

Managing Editor
Raphaela Weissman

EDITORIAL BOARD
Talis Abolins Scott Carness* Jay Krulewitch* Ron Park Rafael Urquia
J. Nate Bingham Roxanne Eberle Carl-Erich Kruse Kory Queen Ada Wong*
Ed Budge McKean Evans Falin McKenzie Richard Schenkar *Past Editors

Chris Carlisle Nicole Gainey Amy Miller Jason Skuda

BOARD OF GOVERNORS & OFFICERS

Nathan P. Roberts
President*

Colleen Durkin Peterson
President-Elect*
Hardeep S. Rekhi
Vice President West*
Elizabeth McLafferty
2nd Vice President CLE
Jason Skuda
2nd Vice President Membership
Andrew Ackley
2nd Vice President Judicial Relations
John D. Webber
2nd Vice President Legislative
Tara Eubanks
2nd Vice President Public Affairs

James W. Beck
Treasurer*

JJ Thompson
Vice President East*
Amie C. Peters
Vice President CLE
Scott W. Edwards
Vice President Membership*
Tyler Goldberg-Hoss
Vice President Judicial Relations
Elizabeth Hanley
Vice President Legislative*
Elizabeth Woody Lindquist
Vice President Public Affairs®
Kathryn Knudsen
Secretary
Amanda E. Peters
Editor-in-Chief
DIRECTORS
Jeffrey Boyd

Shannon M. Kilpatrick Maria S. Diamond

1st Congressional District 7th Congressional District Mike Pfau
David A. Brown Lee Stewart Thomas AAJ Board of Governors
2nd Congressional District 8th Congressional District David Abeyta
Mila Boyd Michael Montgomery Grant Gellatly
3rd Congressional District 9th Congressional District Michael Wampold
Megan Hale Kathryn N. Potvin Betsylew R. Miale-Gix

4th Congressional District
Wes Mortensen

10th Congressional District

Gregory E. Price
Immediate Past President*

Celia Rivera
Mercedes Donchez

5th Congressional District Ron Park
Kathy Comfort . ) Will Dixon
6th Congressional District *Executive Committee Member At-Large

PRODUCTION AND ADVERTISING

Sara Crumb Stephanie Haase
CEO Advertising

Trial News (ISSN 0747-4091) is published monthly except August, by the Washington State Association for Justice, c/o WSAJ 1809-7th Ave.,
Suite 1500, Seattle, WA 98101-1328. It is mailed as Periodicals postage paid at Seattle, WA 98134. All rights reserved. Reproduction of any
material appearing herein without permission is prohibited. SUBSCRIPTION: Included in dues of active membership ($10 per year).

EDITORIAL POLICY: Trial News is edited for members of the Washington State Association for Justice. Publishing and editorial decisions
are based on the editors’ judgment of the quality of the writing, the timeliness of the article, and the potential interest to Trial News readers.
On occasion, Trial News will publish articles dealing with controversial subjects. The views expressed in Trial News are those of the authors
and may not reflect the official policy or position of WSAJ or Trial News. No endorsement of those views should be inferred unless specifically
identified as the official policy of WSAJ. A copy of Trial News Guidelines for contributors are available upon request. to: Trial News,
1809-7th Avenue, Suite 1500, Seattle, WA 98101-1328.

SUBMISSIONS: All submissions must be typewritten, double-spaced (including citations). Include with the article, an electronic format, either
a disk, or an e-mail. Articles may be e-mailed to trialnews@washingtonjustice.org. Materials should be double-spaced, not exceed six pages and
include a title and brief biography. Send all submissions to Trial News, 1809-7th Ave., Suite 1500, Seattle, WA 98101-1328. PHOTOCOPIES
OF ARTICLES: Copies of articles are available for members ($10 fee) and non-members ($15 fee). Requests must include article title, month
and year of issue, and fee payment. Send to Trial News, 1809-7th Avenue, Suite 1500, Seattle, WA 98101-1328. ADVERTISING: All advertising
inquiries should be directed to Seattle Times Publications, 6600 South 231st Street, Kent, WA 98032, (253) 813-9900. Trial News does not screen
its advertisers/advertisements and does not vouch for the quality of the services offered for sale herein. POSTMASTER: Send address changes
to: Trial News, 1809-7th Avenue, Suite 1500, Seattle, WA 98101-1328.

“Been there,
done that.”

- “Still'there,
still doing it.”

DON JACOBS

f

Injury law in
Oregon and Washington

Available for consult, association, or referral.

JESSE JACOBS

Clark County, WA Bar Association President
OTLA Guardian

WSAJ Eagle

DON JACOBS
Trial Lawyer of the Year, Clark County (2015)
Past President, Oregon Trial Lawyers Association

Law CENTER

Portland 503.222.7757 e Vancouver 360.695.1624 e nwinjurylawcenter.com

Trial News

Henderson v. Thompson
(Continued from page 1)

“This is what made the decision ex-
quisitely beautiful,” said Farr. “We have
the first Native American to ever sit on
the Supreme Court in this country [Mon-
toya-Lewis], and she wrote the opinion.
During the oral argument, the defense
had never responded to our allegations of
racism—not in their briefs, not in their
oral arguments. They just said, ‘Well, she
wasn’t injured.” Montoya-Lewis asked
Greg Worden, the white man defending
the case, “You have not answered these
allegations of racism, can you please give
me a response now?’ And he said, ‘No, we
don’t need to; there was no racism.” The
judge is silent. She looks at him, waits a
few seconds, then says, ‘And how would
you know?’” What an excellent question
for any white man feeling skeptical about
racism to ask himself.

Now, in any other court in the country,
that grossly unfair trial would have been
the end of Ms. Henderson’s case. She
would have gone home with pennies de-
spite the serious harm she suffered, courte-
sy of racism. The Supreme Court of Wash-
ington dared to put a stop to it. “If racial
bias is a factor in the decision of a judge or
jury,” held the Court, “that decision does
not achieve substantial justice, and it must
be reversed.” With those powerful words,
never before spoken by any U.S. court in
the context of a civil suit, our Supreme
Court once again took the lead nationally
on seeing racial bias rooted out of the jus-
tice system.

Of course, it took no time for critics to
show up bemoaning the decision as an act
of overreach and asking, “If 'm accused of
racism, how do I prove that I wasn’t being
racist? I can’t prove a negative!” Others
predicted a dire future in which defense at-
torneys wield Henderson against plaintiffs
who use similar tactics. Some character-
ized the decision as nothing more than the
codification of political correctness.

I asked Sargent and Farr if they had any
response to those criticisms, and they were
happy to respond. “If any plaintiff’s attor-
ney in prosecuting a claim for personal in-
jury uses these tactics,” began Sargent “—
if you use someone’s race and gender as
the basis for your client being injured, then
this should happen to you. You should get
reversed. You should have to pay for costs.
Because what does it have to do with the
fact that someone wasn’t paying attention
or was driving too fast for the conditions,
caused the collision, and injured some-
one? What does race have to do with it?
And if these are the tactics that they use,
then Godspeed to Allstate, State Farm,
American Family, and all the rest of them
with making these arguments—because it
doesn’t belong. It’s not relevant. It’s not
right. It’s not fair. And this is not how we
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should be practicing law.”

Sargent continued: “It is almost amus-
ing to me that people are claiming they
have to prove a negative. Well, no, what
you have to do is don’t engage in this con-
duct.” And as for “political correctness,”
Sargent observed, “It has been my expe-
rience that when there is any modicum of
moving the needle towards equity—not
equality but equity—then those who are
against losing their position of entitle-
ment and privilege will say, ‘Oh, this is
just being politically correct.” No. What
this is, is addressing systemic and insti-
tutional racism.” In a similar vein to Jus-
tice Montoya-Lewis’s piercing question,
Sargent noted that “we live in a country
where white men traditionally have all the
answers. They are comfortable in feeling
they know the answers to any question
that is asked. They’ll say, ‘Oh, I have an
opinion on that.” How? How can you have
an opinion about what it is to be targeted
every day with some form of racism?”
Sargent, on the other hand, speaks to this
from experience: “I want to pay homage
to all of my brothers and sisters who have
gone through this and shared with me just
how devastating it is—the headaches, the
lost sleep, the upset stomachs, the anger,
the frustration, the self-doubt, all of what
happens when people engage in this kind
of casual racism. And when I say ‘casual,’
I mean it just slips from their lips with such
ease and without regard to the impact that
it has on the person that it’s directed at.”

Cheers to Sargent and Farr for advanc-
ing the cutting edge of racial justice and
seeing Henderson through to victory. This
could be just one decision in one state, but
let’s hope it is far more than that. Let’s
hope it means the tide is turning. Let’s
hope it portends a fundamental shift in the
justice system. The law has always taken a
while to catch up to society, and it will take
many battles on many fronts to see deci-
sions like Henderson gain traction across
the country. The fight goes on. Even so,
when the courts begin overturning trials on
the basis that “racial bias has no place in a
system of justice,” it marks a huge step in
the right direction. And that is something
worth celebrating.

Kory Queen is an EAGLE member practicing
personal injury law at the Law Office of Cleodis
Floyd, LLC in Seattle. He is a member of the Trial
News Editorial Board.
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